
376 

11 CFR Ch. I (1–1–08 Edition) § 9038.3 

(3) Interest shall be assessed on all 
repayments made after the initial 90- 
day repayment period established at 
paragraph (d)(1) of this section or the 
30-day repayment period established at 
paragraph (d)(2) of this section. The 
amount of interest due shall be the 
greater of: 

(i) An amount calculated in accord-
ance with 28 U.S.C. 1961 (a) and (b); or 

(ii) The amount actually earned on 
the funds set aside under this section. 

(e) Computation of time. The time pe-
riods established by this section shall 
be computed in accordance with 11 CFR 
111.2. 

(f) Additional repayments. Nothing in 
this section will prevent the Commis-
sion from making additional repay-
ment determinations on one or more of 
the bases set forth at 11 CFR 9038.2(b) 
after it has made a repayment deter-
mination on any such basis. The Com-
mission may make additional repay-
ment determinations where there exist 
facts not used as the basis for any pre-
vious determination. Any such addi-
tional repayment determination will 
be made in accordance with the provi-
sions of this section. 

(g) Newly-discovered assets. If, after 
any repayment determination made 
under this section, a candidate or his 
or her authorized committee(s) re-
ceives or becomes aware of assets not 
previously included in any statement 
of net outstanding campaign obliga-
tions submitted pursuant to 11 CFR 
9034.5, the candidate or his or her au-
thorized committee(s) shall promptly 
notify the Commission of such newly- 
discovered assets. Newly-discovered as-
sets may include refunds, rebates, late- 
arriving receivables, and actual re-
ceipts for capital assets in excess of the 
value specified in any previously-sub-
mitted statement of net outstanding 
campaign obligations. Newly-discov-
ered assets may serve as a basis for ad-
ditional repayment determinations 
under 11 CFR 9038.2(f). 

(h) Petitions for rehearing; stays pend-
ing appeal. The candidate may file a pe-
tition for rehearing of a repayment de-
termination in accordance with 11 CFR 
9038.5(a). The candidate may request a 
stay of a repayment determination in 
accordance with 11 CFR 9038.5(c) pend-

ing the candidate’s appeal of that re-
payment determination. 

[56 FR 35945, July 29, 1991, as amended at 60 
FR 31886, June 16, 1995; 60 FR 57538, 57539, 
Nov. 16, 1995; 61 FR 69020, Dec. 31, 1996; 68 FR 
47421, Aug. 8, 2003] 

§ 9038.3 Liquidation of obligations; re-
payment. 

(a) The candidate may retain 
amounts received from the matching 
payment account for a period not ex-
ceeding 6 months after the matching 
payment period to pay qualified cam-
paign expenses incurred by the can-
didate. 

(b) After all obligations have been 
liquidated, the candidate shall so in-
form the Commission in writing. 

(c)(1) If on the last day of candidate 
eligibility the candidate’s net out-
standing campaign obligations, as de-
fined in 11 CFR 9034.5, reflect a surplus, 
the candidate shall within 30 calendar 
days of the ineligibility date repay to 
the Secretary an amount which rep-
resents the amount of matching funds 
contained in the candidate’s surplus. 
The amount shall be an amount equal 
to that portion of the surplus which 
bears the same ratio to the total sur-
plus that the total amount received by 
the candidate from the matching pay-
ment account bears to the total depos-
its made to the candidate’s accounts. 

(2) For purposes of this subsection, 
total deposits means all deposits to all 
candidate accounts minus transfers be-
tween accounts, refunds, rebates, reim-
bursements, checks returned for insuf-
ficient funds, proceeds of loans and 
other similar amounts. 

(3) Notwithstanding the payment of 
any amounts to the United States 
Treasury under this section, the Com-
mission may make surplus repayment 
determination(s) which require repay-
ment in accordance with 11 CFR 9038.2. 

§ 9038.4 Extensions of time. 
(a) It is the policy of the Commission 

that extensions of time under 11 CFR 
part 9038 shall not be routinely grant-
ed. 

(b) Whenever a candidate has a right 
or is required to take action within a 
period of time prescribed by 11 CFR 
part 9038 or by notice given thereunder, 
the candidate may apply in writing to 
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the Commission for an extension of 
time in which to exercise such right or 
take such action. The candidate shall 
demonstrate in the application for ex-
tension that good cause exists for his 
or her request. 

(c) An application for extension of 
time shall be made at least 7 calendar 
days prior to the expiration of the time 
period for which the extension is 
sought. The Commission may, upon a 
showing of good cause, grant an exten-
sion of time to a candidate who has ap-
plied for such extension in a timely 
manner. The length of time of any ex-
tension granted hereunder will be de-
cided by the Commission and may be 
less than the amount of time sought by 
the candidate in his or her application. 
If a candidate seeks an extension of 
any 60-day response period under 11 
CFR part 9038, the Commission may 
grant no more than one extension to 
that candidate, which extension shall 
not exceed 15 days. 

(d) If a candidate fails to seek an ex-
tension of time, exercise a right or 
take a required action prior to the ex-
piration of a time period prescribed by 
11 CFR part 9038 the Commission may, 
on the candidate’s showing of excus-
able neglect: 

(1) Permit such candidate to exercise 
his or her right(s), or take such re-
quired action(s) after the expiration of 
the prescribed time period; and 

(2) Take into consideration any infor-
mation obtained in connection with 
the exercise of any such right or taking 
of any such action before making deci-
sions or determinations under 11 CFR 
part 9038. 

[56 FR 35945, July 29, 1991, as amended at 60 
FR 31887, June 16, 1995] 

§ 9038.5 Petitions for rehearing; stays 
of repayment determinations. 

(a) Petitions for rehearing. (1) Fol-
lowing the Commission’s final deter-
mination under 11 CFR 9033.10 or 
9034.5(g) or the Commission’s repay-
ment determination under 11 CFR 
9038.2(c), the candidate may file a peti-
tion for rehearing setting forth the re-
lief desired and the legal and factual 
basis in support. To be considered by 
the Commission, petitions for rehear-
ing must: 

(i) Be filed within 20 calendar days 
after service of the Commission’s final 
determination or repayment deter-
mination; 

(ii) Raise new questions of law or fact 
that would materially alter the Com-
mission’s final determination or repay-
ment determination; and 

(iii) Set forth clear and convincing 
grounds why such questions were not 
and could not have been presented dur-
ing the original determination process. 

(2) If a candidate files a timely peti-
tion under this section challenging a 
Commission repayment determination, 
the time for repayment of the amount 
at issue will be suspended until the 
Commission serves notice on the can-
didate of its determination on the peti-
tion. The time periods for making re-
payment under 11 CFR 9038.2(d) shall 
apply to any amounts determined to be 
repayable following the Commission’s 
consideration of a petition for rehear-
ing under this section. 

(b) Effect of failure to raise issues. The 
candidate’s failure to raise an argu-
ment in a timely fashion during the 
original determination process or in a 
petition for rehearing under this sec-
tion, as appropriate, shall be deemed a 
waiver of the candidate’s right to 
present such arguments in any future 
stage of proceedings including any pe-
tition for review filed under 26 U.S.C. 
9041(a). An issue is not timely raised in 
a petition for rehearing if it could have 
been raised earlier in response to the 
Commission’s original determination. 

(c) Stay of repayment determination 
pending appeal. (1)(i) The candidate 
may apply to the Commission for a 
stay of all or a portion of the amount 
determined to be repayable under this 
section or under 11 CFR 9038.2 pending 
the candidate’s appeal of that repay-
ment determination pursuant to 26 
U.S.C. 9041(a). The repayment amount 
requested to be stayed shall not exceed 
the amount at issue on appeal. 

(ii) A request for a stay shall be made 
in writing and shall be filed within 30 
calendar days after service of the Com-
mission’s decision on a petition for re-
hearing under paragraph (a) of this sec-
tion, or, if no petition for rehearing is 
filed, within 30 calendar days after 
service of the Commission’s repayment 
determination under 11 CFR 9038.2(c). 
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